Babbitt, Secretary of the Interior

v.

 Sweet Home Chapter of Communities for a Greater Oregon

515 U.S. 687 (1995)

Legal Citation: The title comes from the names of the parties involved in the case.  515 U.S. 687 (1995) is the citation that will allow you to look up the full court decision.  515 is the volume; U.S. stands for a specific collection of Supreme Court decisions called the United States Reports; 687 is the page on which the case starts; and (1995) is the year that the case was decided.

I. BACKGROUND

The red cockaded woodpecker and the northern spotted owl are endangered species and are protected under the Endangered Species Act of 1973.  The Act offers number of specific protections: 

1. It authorizes the Secretary of Interior to buy private land that is critical habitat for an endangered species (either through willing sale or by exercising the power of eminent domain).  

2. It forbids federal agencies from adversely modifying habitat critical for endangered species.

3. It makes it illegal for anyone to “take” an endangered species.  It defines “take” as “harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect.”  The Secretary of Interior issued regulations that further defined harm as “an act which actually kills or injures wildlife.  Such act may include significant habitat modification or degradation where it actually kills or injures wildlife by significantly impairing essential behavioral patterns, including breeding, feeding, or sheltering.”

Under these regulations, the Secretary of Interior banned logging on land listed as critical habitat for the red cockaded woodpecker and the northern spotted owl.  This deprived small landowners, logging companies, and families dependent on logging of substantial income.  They filed suit against the Secretary of the Interior arguing that the terms “take” and “harm” did not include habitat modification through logging.  They argued that while the Endangered Species Act did bar federal agencies from modifying critical habitat, it did not bar private landowners from doing so.  

II. THE COURT’S DECISION 

[W]e may appropriately make certain factual assumptions in order to frame the legal issue. First, we assume respondents have no desire to harm either the red-cockaded woodpecker or the spotted owl; they merely wish to continue logging activities that would be entirely proper if not prohibited by the ESA. On the other hand, we must assume . . . that those activities will have the effect, even though unintended, of detrimentally changing the natural habitat of both listed species and that, as a consequence, members of those species will be killed or injured. Under respondents' view of the law, the Secretary's only means of forestalling that grave result--even when the actor knows it is certain to occur--is to use his . . . authority to purchase the lands on which the survival of the species depends. The Secretary, on the other hand, submits that the . . .  prohibition on takings, which Congress defined to include "harm," places . . . a duty [ on private land owners] to avoid harm that habitat alteration will cause the birds . . ..

The Act provides three reasons for preferring the Secretary's interpretation. First, the ordinary meaning of "harm" naturally encompasses habitat modification that results in actual injury or death to members of an endangered or threatened species. Unless "harm" encompasses indirect as well as direct injuries, the word has no meaning that does not duplicate that of other words that § 3 uses to define "take." Second, the ESA's broad purpose of providing comprehensive protection for endangered and threatened species supports the reasonableness of the Secretary's definition. Respondents advance strong arguments that activities causing minimal or unforeseeable harm will not violate the Act as construed in the regulation, but their facial challenge would require that the Secretary's understanding of harm be invalidated in every circumstance. Third, the fact that Congress in 1982 authorized the Secretary to issue permits for takings that § 9(a)(1)(B) would otherwise prohibit, "if such taking is incidental to, and not for the purpose of, the carrying out of an otherwise lawful activity," § 10(a)(1)(B), strongly suggests that Congress understood § 9 to prohibit indirect as well as deliberate takings. No one could seriously request an "incidental" take permit to avert § 9 liability for direct, deliberate action against a member of an endangered or threatened species. . . . 

The Court affirmed the Secretary’s definition of ‘harm’ even though this meant that land owners and those that harvest timber on federal land would no longer be able to log in areas of ‘critical habitat’ for the Red Cockaded Woodpecker and the Northern Spotted Owl.


III. DISSENTING OPINION
I think it unmistakably clear that the legislation at issue here (1) forbade the hunting and killing of endangered animals, and (2) provided federal lands and federal funds for the acquisition of private lands, to preserve the habitat of endangered animals. The Court's holding that the hunting and killing prohibition incidentally preserves habitat on private lands imposes unfairness to the point of financial ruin--not just upon the rich, but upon the simplest farmer who finds his land conscripted to national zoological use. I respectfully dissent.

QUESTIONS:

1. In this case, as with many cases, the court had to make its decision on the basis of a single word in the Endangered Species Act: “harm.”  Do you agree with the court that a person will be harming an endangered species by harvesting timber and modifying that species’ habitat?

2. What constitutional question does this case raise?  Should private landowners be forced to preserve the critical habitat of endangered species?  Why or why not?
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